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FINANCE ACT 2008 – A BRAVE NEW WORLD FOR OFFSHORE TRUSTS 

 

Introduction 

The Finance Act 2008 fundamentally changed the tax treatment of offshore trusts for UK resident 

settlors and beneficiaries. Perhaps the biggest change has been the abolition of the blanket protection 

from capital gains tax ("CGT") afforded to non-UK domiciliaries (who may now suffer CGT upon 

receiving benefits from an offshore trust). However, many other important changes have been made to 

the regime governing offshore trusts and trustees will have to navigate the new landscape with care.  

Trustees will need to make decisions regarding an array of issues including whether or not a ‘re-basing 

election’ should be made, what accounting strategy they should put in place and whether the 

investment parameters need to be amended.  

There are still many advantages to preserving existing offshore trusts and creating new trusts. 

However, there are also a number of complexities that need to be addressed and pitfalls that need to be 

avoided.  

The purpose of this Briefing Note is to set out an overview of the new regime, together with some 

practical observations. It should be noted that this Note is not exhaustive by any means (leading 

practitioners dedicating entire books in multiple volumes to the topic of offshore trusts!) and 

professional advice should be taken before any action is (or is not) taken. However, it is nevertheless 

hoped that this Note will provide a useful summary of what we consider to be the key changes to the 

landscape for offshore trusts.  

 

Capital Gains Tax 

Attributing gains to settlers and beneficiaries 

As a general rule, so long as no business activity is carried on in the UK, offshore trustees do not 

suffer UK CGT. Therefore, anti-avoidance rules were introduced many years ago to attribute trust 
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gains to settlors and/or beneficiaries (the theory being that if HMRC could not extract tax from the 

trustees, it would do so from those who created or benefited from offshore trusts).  

There are two primary provisions which are relevant here. The first ("Section 86") seeks to attribute 

offshore trust gains arising in a particular tax year to a settlor who is resident in the UK. This rule has 

always stated that attribution of trust gains will only take place if the settlor is UK domiciled. 

Therefore, trust gains have never been attributed to non-UK domiciled settlors living in the UK.  

When the Finance Bill was first published, this attribution rule was changed so that all UK resident 

settlors (whether domiciled here or not) would suffer attribution of trust gains (albeit that non-UK 

gains could benefit from the remittance basis if relevant). However, there was a U-turn in this regard 

and the Finance Act 2008 confirms that Section 86 is left unchanged by the new regime.  

Therefore, trust gains are not attributed to settlors as they arise, so long as those settlors are non-UK 

domiciled. The gains may, however, be attributed to settlors as and when they receive a benefit from 

the trust structure, under the second relevant provision (as amended) addressed below.  

The second relevant provision is known as "Section 87". Under this provision, trust gains for a 

particular tax year which are not attributed to a settlor under Section 86 are added to a notional pool of 

trust gains (the "Section 87 Pool"). The rules state that any beneficiary receiving a capital benefit from 

an offshore trust structure (including not just capital distributions but also benefits such as living rent-

free in a trust property or receiving a loan on favourable terms) would be attributed trust gains from 

the Section 87 Pool. However, under the old regime these gains would not actually suffer tax in the 

hands of a UK resident beneficiary who was domiciled outside the UK.  

Therefore, under the previous regime, UK resident individuals who were domiciled outside 

the UK (and who remained domiciled outside the UK – becoming domiciled at a later point 

could actually lead to a charge arising) could never suffer CGT charges by reference to 

offshore trusts. So long as the income tax ("IT") regime was successfully navigated (which 

generally involved keeping income strictly separate from capital and in many cases actually 

decanting such income from the structure on a regular basis), offshore trusts could be used to 

access funds in the UK on a tax-free basis. Hence the references to the UK as a tax haven for 

non-UK domiciliaries! 

Section 87 has now been amended, however, so that with effect from 6 April 2008 non-UK 

domiciled beneficiaries will suffer CGT if a capital benefit is matched against gains from the 



 

3 

Section 87 Pool and either (a) the benefit is received in, or subsequently brought into, the UK; 

or (b) the £30,000 remittance basis levy is not paid (gains matched against benefits now being 

treated as foreign gains).  

The fact that all gains attributed to beneficiaries from the Section 87 Pool will be treated as foreign 

gains is useful, as this means that the remittance basis can effectively be secured in relation to UK 

assets (which is not possible where assets are held personally) at a cost of £30,000 (payable in relation 

to the tax year when the sale proceeds are distributed from the trust).  

 

How are trust gains from the Section 87 Pool attributed to beneficiaries?  

Under the old regime, where a capital payment was received by a beneficiary, earlier gains contained 

within the Section 87 Pool were matched against this payment in priority to later gains. Therefore, if 

an offshore trust made gains of £50 in each of years 1, 2 and 3, and then proceeded to make a capital 

distribution of £50 to a beneficiary in year 4, the £50 of gain made in year 1 would be matched against 

that distribution.  

The reason that the matching order matters is that for every year a capital gain remains undistributed 

from an offshore trust, the rate of tax (should a taxable attribution occur to a beneficiary) increases by 

a 10% margin for a maximum of 6 years. This is designed to replicate an interest provision for the 

deferral of the tax charge.  

Before 6 April 2008, the headline rate of CGT was 40%. Therefore, we had the incongruous position 

that non-UK domiciled beneficiaries living in the UK could never pay any CGT by reference to 

offshore trust distributions (assuming they remained non-UK domiciled), whereas UK domiciled 

beneficiaries could suffer CGT charges at rates of up to 64%.  

This matching order has now been reversed so that later gains are attributed before earlier gains. We 

assume that the reason for this is to prevent distributions made on or after 6 April 2008 being matched 

against pre-6 April 2008 trust gains (which, owing to the grandfathering provisions set out below, 

would result in no CGT being levied).  

The good news here is that taken in combination with the new 18% rate of CGT (in force from 6 April 

2008), the revised matching rules mean that current year gains will only suffer CGT at 18%, and 

earlier gains will be taxed at rates of up to 28.8% (instead of 64%). (There is some concern, however, 
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that the 10% interest rate or 6 year accrual clock could be increased at some point to give a higher 

maximum rate of CGT). 

Therefore, although the blanket CGT exemption has been removed for non-UK domiciled individuals, 

careful planning may mean that trust distributions received in the UK do not often exceed rates of 

18%. Additionally, offshore trusts may suddenly be more palatable to UK domiciled individuals 

(perhaps reviving an interest in creating offshore structures upon death).  

Trustees are now faced with some new decisions to make. Traditionally, the quantum of capital gains 

made within a structure has not mattered where all the beneficiaries are non-UK domiciled (although 

efforts were often made to keep the Section 87 Pool as low as possible in case the rules changed or any 

of the beneficiaries became UK domiciled).  

Now it is most certainly better to keep down the size of the Section 87 Pool. At the same time, 

however, there can be advantages to realising trust gains in the same tax year as distributions are made 

(so that those distributions can be taxed at only 18%). Therefore, difficult judgements may need to be 

made. For example, a trustee may consider it appropriate to hold certain assets through offshore 

holding companies, so that these companies can be liquidated when sizeable distributions are required 

(to access the 18% rate of CGT). This would come at the cost of increasing the overall size of the 

Section 87 Pool, but might be worthwhile in certain situations?  

A similar point arises where offshore holding vehicles are put in place for inheritance tax ("IHT") 

reasons. It has always been acknowledged that such structures will increase the overall amount of the 

Section 87 Pool. This has not generally mattered in the past where all of the beneficiaries are non-UK 

domiciled. However, more thought may be required going forwards.  

Certainly, control over the point at which capital gains are realised will be more useful under the new 

regime. Therefore, trustees will need to make careful choices such as whether an investment in an 

offshore fund with distributor status (generating a gain only when units are redeemed or sold) would 

be preferable to a managed portfolio (where gains are made each time an asset is sold at a profit).  
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What about the pre-6 April 2008 position?  

A complex array of transitional provisions apply in relation to the period before 6 April 2008. In 

summary:  

• Trust gains made before 6 April 2008 will never be taxed in the hands of non-UK domiciled 

individuals, even if matched with post-5 April 2008 benefits received from the trust. 

 

• Benefits provided to non-UK domiciled beneficiaries before 12 March 2008 which have not 

already been matched with trust gains can still be matched against trust gains made on or after 

6 April 2008 without any CGT charges arising. Therefore, planning opportunities may be 

possible if such benefits can be accessed (although query how many trustees have kept 

sufficient records to be able to calculate what percentage of each historic distribution has 

already been matched against capital gains?).  

•  Benefits received by non-UK domiciled individuals between 12 March and 5 April 2008 

which were not fully matched against trust gains at that time are still protected and will not 

suffer CGT by reference to post-5 April 2008 gains. However, post-5 April 2008 gains can 

never be matched against benefits received between 12 March and 5 April 2008. The reason 

for this was to prevent offshore trusts making distributions to beneficiaries once the new 

regime had been announced in order to shelter future trust gains.  

In short, therefore, in order for a CGT charge to arise in the hands of a non-UK domiciled beneficiary 

under the new regime, it is necessary both for a trust gain to arise on or after 6 April 2008 and for a 

capital benefit to be received on or after this date.  

Given the above grandfathering provisions, planning opportunities may exist if either (a) post-5 April 

2008 benefits can be matched against pre-6 April 2008 gains; or (b) post-5 April 2008 gains can be 

matched against pre-12 March 2008 benefits. Making the most of any opportunities available is likely 

to require a detailed knowledge of the historic gain position, however, and not all trustees will have 

kept track of historic gains (the expense perhaps not being considered worthwhile at a time when non-

UK domiciled beneficiaries would not suffer any tax by reference to those gains).  

Going forwards, trustees will need to keep track of the Section 87 Pool in most instances (given that 

the CGT-free environment has been abolished). Therefore, trustees may wish to consider whether any 

historic calculations can usefully be carried out at this point in time.  
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Even if there is no appetite for historic calculations, it may well be prudent to collect together as much 

information as possible in relation to the historic position, as such information will only become 

harder to find as the years pass.  

The position for UK domiciled beneficiaries is unaltered – that is to say that benefits received on or 

after 6 April 2008 will continue to be taxed by reference to pre-6 April gains if appropriate (albeit at a 

lower rate now that the headline rate of CGT has been reduced).  

 

Re-basing elections  

Under the new regime, it is possible for trustees to elect to re-base (for CGT purposes) all assets held 

as at 6 April 2008 either directly by the trustees, or indirectly by a company owned by the trustees. 

Mechanically, the latent gain held within the assets in question does not simply disappear. Rather, if a 

UK resident but non-UK domiciled beneficiary receives a capital benefit on or after 6 April 2008 

which would otherwise suffer (in whole or in part) CGT, the beneficiary is not taxed by reference to 

the pre-6 April 2008 amount of that gain – rather, only the post-5 April gain is attributed to that 

beneficiary. UK resident and domiciled beneficiaries would potentially be charged by reference to the 

entire gain (i.e. re-basing elections only benefit non-UK domiciled individuals).  

An election can only be made once and is irrevocable. From a timing perspective, it can only be made 

up to 31 January after the end of the first tax year during which either a capital payment is received by 

a UK resident beneficiary or part of the trust fund is transferred to another trust. This second limb can 

present a trap as even transferring £50 from trust A to trust B in order to settle a bill in trust B will 

technically start the clock running for the making of a re-basing election (and failure to make such an 

election where material tax is at stake could lead to a disaster).  

It is a simple matter for trustees to make a re-basing election. They only need make a brief notification 

to HMRC. This is not the end of the matter, however, as we understand that the beneficiary in question 

(whose CGT bill has been reduced by the making of the election) will then have to make certain 

information available to HMRC. We are not certain as yet what information will be required. 

However, it is not inconceivable that a series of wide-ranging questions could be asked in relation to 

the offshore structure.  

In our view, therefore, many trustees will only wish to make a re-basing election if there is a 

compelling (rather than simply a marginal) benefit to doing so. If an offshore trust contains underlying 
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holding companies, it is probably more likely that a re-basing election would be beneficial as latent 

gains may exist within multiple layers of a structure.  

Trustees may also wish to wait and see how HMRC approaches matters before making the decision as 

to whether or not to re-base (assuming that no distributions are required for the time being).  

In order to decide whether or not a re-basing election should be made, it is necessary to have an 

understanding of the inherent gain (or loss) within all of the trust assets as at 5 April 2008. We would 

therefore recommend that trustees obtain valuations (to the extent possible) of all trust assets (held 

directly by the trustees or indirectly through underlying holding companies) as at 5 April 2008 and 

also calculate the base costs of these assets for CGT purposes.  

This way, it will be possible to calculate (either now or later) the effect of making a re-basing election. 

Again, this information will only become harder to track down as the months and years pass. 

Therefore, we would recommend that these steps be taken now.  

Re-basing elections only apply to trusts, and not to individuals. Therefore, if trustees owned an 

offshore company at 6 April 2008, a re-basing election would be effective in relation to the underlying 

assets held within the company if these were sold whilst the company were still owned by the trust. 

However, if the company were distributed to a beneficiary, any re-basing election would then not be 

effective in relation to these underlying assets.  

It should also be noted that where a re-basing election is made, the post-6 April 2008 element of any 

gains realised is matched pro-rata with gains made on or after 6 April 2008 (instead of the latest gains 

being matched first). Therefore, care is required when trustees are seeking to optimise the position for 

the beneficiaries.  

 

Transferring assets into trust that are standing at a gain 

Under the new regime, there is a potential trap for settlors where assets containing a latent gain are 

transferred into trust. Under the previous regime, although this transfer will have triggered a deemed 

sale at market value for CGT purposes, there would have been nothing that could actually be remitted 

into the UK (as nothing would have been received back from the trustees) - therefore, there could 

never have been a remittance of the deemed gain.  

The new regime is different in that any latent gain within an asset transferred into an offshore trust will 

now lie within that asset (or anything that asset becomes). Therefore, a remittance of this asset (or its 
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proceeds of sale) may have adverse tax consequences for the settlor. It is not entirely certain how this 

rule interrelates with Section 87, although in practice it is hoped that no double charge would arise.  

 

Trust accounting and tracking gains  

One of the fundamental problems with the new regime for offshore trustees is that it is now going to 

be necessary for most trustees to track the Section 87 Pool from 6 April 2008 (even if they did not 

previously do so).  

Keeping track of the Section 87 Pool is not as easy as it might first appear, however. For example, 

transactions need to be calculated in sterling. Therefore, spot rate conversions will need to take place 

every time an asset is purchased and sold. Additionally, if part of an asset is sold (such as part of a 

shareholding), part disposal calculations will have to be carried out.  

Further, non-sterling funds constitute an asset for CGT purposes. Therefore, withdrawing $100 from 

$1,000 held in an account to purchase an investment technically means that there would be a part 

disposal of the bank account (the bank account being an asset in the form of the right against the bank 

to recover that amount). Many offshore trusts carry out hundreds of transactions every year and 

carrying out part disposal calculations every time a bank account is used will be very impractical. 

Therefore, trustees may need to consider whether a more simple ‘system’ can be put in place for 

dealing with these sorts of transactions that their accountants consider would be accepted in practice 

by HMRC.  

Investments may also need to be reviewed to ascertain whether they aid or hinder the process of 

tracking the Section 87 Pool. For example, if a trustee invests in a retail fund that is structured as a 

partnership, the trustee will be attributed a pro-rata part of the underlying income and gains. Such 

investments have always caused difficulty from the perspective of keeping the structure ‘dry’ of 

income (as there will likely be no underlying segregation of income within the fund, and how can you 

decant income that you do not physically hold?). However, they are now also likely to generate CGT 

complexities as the trustees may not be told information regarding underlying gains of the partnership 

calculated in sterling.  

In practice, the expense of fully tracking the Section 87 Pool may not be considered worthwhile in 

many cases. Failure to track this Pool is likely to lead to compliance difficulties for beneficiaries, 

however, as how will they know what to put on their tax returns? If no evidence can be shown to the 

contrary, they may have to offer HMRC the maximum amount of CGT (28.8%) to avoid an enquiry.  
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One solution may be to have more than one offshore trust in place. This way, one trust could be used 

to make ‘simple’ investments that lend themselves to calculating the Section 87 Pool (such trust would 

then be accessed first for UK expenditure). Another trust (or trusts) could then be used to fund non-

UK expenditure (meaning there would be less need to calculate the Section 87 Pool), assuming that the 

£30,000 remittance basis charge is paid as and when required. Many families have already put in place 

a similar strategy to cater for the fact that many desirable investments do not lend themselves to 

segregating income from capital (such investments being made within trusts where there is little 

expectation of a distribution being needed in the UK).  

 

Income Tax  

Offshore Income Gains  

A regime was introduced many years ago in order to prevent UK resident taxpayers from placing 

funds into offshore collective investment vehicles which rolled-up income and capital gains, tax only 

being payable (at CGT rates) upon exit. HMRC did not feel that such funds should benefit from CGT 

treatment when funds were extracted so the ‘offshore income gain’ regime was introduced.  

This regime has the effect of converting what would otherwise constitute a capital gain upon exit from 

particular types of offshore fund (broadly, those funds where you can expect to realise your investment 

within 7 years and which do not distribute their income and obtain an annual certificate from HMRC 

to this effect) into income (an "offshore income gain").  

Today, the offshore income gain regime applies to numerous sorts of investments including most 

hedge funds and non-distributor status offshore funds. The regime is wide ranging, however, and does 

also catch investments which do not act as roll-up vehicles. For example, non-sterling based cash 

funds can fall foul of the regime as even though they may distribute all of their income, they do not 

obtain annual certificates from HMRC and a gain may arise upon exit owing to exchange movements 

(given that all gains have to be calculated in sterling for UK purposes). US mutual funds and 

Exchange Traded Funds may also fall foul of the offshore income gain regime. Therefore, care is 

required to ascertain what investments may generate an income return for UK tax purposes.  

The offshore income gain regime has always been particularly thorny from an offshore trust 

perspective. The traditional model of an offshore trust designed to benefit UK resident but non-UK 

domiciled individuals typically involved trustees investing only in assets which (a) generated a capital 
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gain (rather than an income return); and (b) permitted income to be separated from capital (usually 

involving the income being distributed separately).  

Investments generating an offshore income gain are problematic both because (a) an income receipt is 

generated (rather than a capital gain); and (b) because this income receipt is inherently co-mingled 

with the capital initially invested – therefore, the only clear way of decanting the income in question 

from the trust is to ring-fence and decant the entire disposal proceeds (including both the capital 

invested and the gain made). This would usually be far from ideal, particularly in circumstances where 

the settlor had become deemed domiciled for IHT purposes after having created the trust.  

Under something of a ‘quirk’ in the old regime, it used to be possible to wash out offshore income 

gains from an offshore structure on a tax-free basis to UK resident but non-UK domiciled beneficiaries 

if a suitable distribution was made in that or (according to some) a later year.  

When the Finance Bill was published, the Explanatory Notes made it clear that Parliament’s intention 

was that deemed income gains could still be washed out if they were distributed in the tax year during 

which they arose (although they would no longer be washed out on a tax-free basis – instead a charge 

could only be avoided by a UK resident but non-UK domiciled recipient beneficiary paying £30,000 to 

secure the remittance basis and keeping the distribution outside the UK). If no such distribution took 

place, however, the gain would be treated as income going forwards under the IT anti-avoidance rules 

if these rules applied to the trust (which would generate particular difficulties where distributions are 

made to persons other than the settlor).  

The Finance Act 2008 does not precisely replicate the Finance Bill in relation to offshore income 

gains. The new rules are not very clear and unfortunately there is doubt surrounding the current 

treatment of offshore income gains. Our best reading of the legislation at this stage is that Parliament 

intended to largely replicate the position set out in the Finance Bill. That is to say that offshore income 

gains can be washed out by appropriate planning during the tax year in which they arise. However, 

once the end of the tax year comes, the gain will fall into the IT anti-avoidance regime. There may 

arguably be scope for planning if the IT anti-avoidance regime does not apply owing to the ‘defence’ 

to these provisions being available – however, this does not appear to be what Parliament intended so 

if this is the case, it may not remain the case for long.  

The upshot of all of this is that trustees need to be very careful when investing in assets that may 

generate an offshore income gain. Although the precise scope of the new regime is not yet clear, it 

seems that any window of opportunity to ‘cleanse’ a structure of offshore income gains will end on the 

next 5 April following the disposal in question. Therefore, early consideration of these issues will be 
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crucial (consideration ideally being given to the exit position before the asset in question has been 

purchased).  

The interplay between re-basing elections and offshore income gains is also complex. It appears that a 

re-basing election will not be effective in relation to offshore income gains that are not washed out 

during the tax year in which they arise. Action may therefore be required by trustees before 6 April 

2009.  

The offshore income gain regime is to be overhauled next year in any event with the distributor status 

regime being replaced with the ‘reporting status fund’ regime. Hopefully at this point, if not before, 

detailed guidance will be provided by HMRC.  

 

Inheritance Tax  

The IHT position has been unaffected by the new regime. That is to say that it is still the case that 

assets settled into an offshore trust by an individual who is not yet deemed domiciled in the UK for 

IHT purposes (which can occur once an individual has been in the UK for a little over 15 years) or 

domiciled here generally will remain outside the scope of UK IHT as long as they remain situated 

outside the UK.  

That is to say that so long as all the assets held directly by the trustees are non-UK situated assets, the 

trust will not be subject to any IHT charges even though the settlor can benefit from the structure and 

he or she may later become domiciled or deemed domiciled in the UK.  

This is a very material tax advantage that should not be overlooked. Any assets owned individually 

will potentially be subject to 40% once husband and wife have both died (unless they die whilst still 

non-UK domiciled for IHT purposes and the assets are situated outside the UK).  

 

Meeting trust expenses  

A further difficult issue has emerged in that it is now not entirely clear how trustees should meet 

expenses from UK service providers such as lawyers and accountants.  

The question is whether or not using trust income to meet UK based expenses would be treated as a 

remittance, thereby potentially generating a tax charge for the settlor (if he or she, or his or her spouse, 

can benefit from the structure). The new rules provide an exemption where payment for services 
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relating ‘wholly or mainly to property situated outside the UK’ is made offshore. Whilst this may be 

helpful when paying for the services of investment managers, there is some doubt as to the use of this 

exemption in the context of lawyer’s and accountant’s fees as advice often relates to the tax 

consequences of particular actions for the beneficiaries of the trust (and not relating ‘wholly or mainly’ 

to offshore assets).  

Some respected advisers seem quite optimistic at the moment as to the scope of the protection that will 

be given by paying fees abroad. However, more negative views have also been voiced.  

In practice, we will need to wait and see what approach is adopted by HMRC and whether any test 

cases are taken. In the meantime, even if there is an option to pay advisers’ fees abroad (which will not 

always be the case in any event), we consider that many trustees will wish to take a cautious approach 

and start paying UK based expenses out of trust capital (so long as assets sitting at a gain have not 

been added to the structure since 6 April 2008) in appropriate cases.  

 

Summary  

As can be seen, the offshore trust regime has changed dramatically. The loss of blanket protection 

from CGT for UK resident but non-UK domiciled individuals is clearly very significant. However, the 

effect of this has been softened by the reduction in the rate of CGT and the reversal of the matching 

rules.  

The Finance Act 2008 is very much better than the Finance Bill initially proposed and significant 

benefits to offshore trusts remain. These include:  

• IHT protection  

• Obtaining the remittance basis in relation to UK based assets.  

• Minimising the occasions upon which the £30,000 remittance basis charge must be paid (at 

least for CGT purposes)  

• The potential ability to match pre-6 April events against post-6 April events on a tax-free basis  

• Better flexibility as regards the separation of income and capital (as the complex new 

remittance basis and mixed account rules addressed in our earlier Briefing Note apply to 

individuals but not to trustees per se).  
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• More flexibility as regards capital losses than might be the case in relation to personal losses  

• Significant flexibility as regards succession planning  

 

What is clear, however, is that we are now working within a very different landscape to the pre-April 

2008 position. Trustees need to take stock of the new rules, taking into account the precise nature of 

the structure, investments held within the structure and the tax profile of the settlor and beneficiaries. 

They will need to address whether re-basing elections need to be made, how accounting should be 

dealt with going forwards and whether or not a different holding and/or investment strategy should be 

put into place. They may also need to consider whether having more than one trust in place (instead of 

a single vehicle) could be beneficial.  

Whilst it is true that many tax advantages remain for well-run structures, there are now many more 

traps to navigate in order to obtain the best results for settlors and beneficiaries. Therefore, timely 

advice has never been more important!  

For more information please telephone or email Stuart Skeffington, Nick Acomb or your usual contact 

at the firm.  

 

 

This information is necessarily brief and is not intended to be an exhaustive statement of the law. It is 

essential that professional advice is sought before any decision is taken. 
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